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Thursday, April 24 2014                                                                                    WRM# 14-16  

The WRMarketplace is created exclusively for AALU Members by the AALU staff and 
Greenberg Traurig, one of the nation’s leading tax and wealth management law firms. The 
WRMarketplace provides deep insight into trends and events impacting the use of life insurance 
products, including key take-aways, for AALU members, clients and advisors. 

______________________________________________________________________________ 
 
TOPIC: Fee Disclosure – Getting to the Bottom-Line:  Department of Labor Issues 
Proposed Amendment to ERISA Plan Fee Disclosure Regulations to Require Preparation 
of a “Guide.” 

MARKET TREND: Transparency regarding fees has been an ongoing trend. Specifically, fees 
charged by service providers to ERISA-covered retirement plans have long been a hot topic.  To 
assist plan fiduciaries in ascertaining whether the fees their plans pay to service providers are 
reasonable and, therefore, eligible for an exemption from the prohibited transaction rules, the 
Department of Labor implemented regulations detailing the information required to be disclosed 
by covered service providers.  In many cases, these disclosures can be cumbersome (involving 
multiple documents) and/or lengthy.  To enhance the usefulness of these required fee disclosures, 
the Department of Labor recently proposed an amendment to the fee disclosure regulations to 
require that certain disclosures be accompanied with a separate document that serves as a 
“guide” to the fee disclosures.   

SYNOPSIS: Proposed DOL Regulation §2550.408b-2(c)(1)(iv)(H) provides that, if certain 
required disclosure information is not all provided in a single document, or if that document 
exceeds a specified (but to-be-determined) number of pages, a separate document must be 
provided as a guide to the disclosures.  This guide must specify the location of certain 
enumerated elements of the required disclosure.  Changes to the information contained in the 
guide or to certain fee disclosure elements must be disclosed to plan fiduciaries at least annually. 

TAKE AWAY:  The potential requirement of preparing a guide to fee disclosure information 
will vary among service providers.  Some service providers already provide concise fee 
disclosures in a single document or in a manner that can be easily modified to avoid the guide 
requirement or to comply with it without a great amount of work in the production of the guide.  
For other service  providers, however, the nature of the services they provide, the extent of the 
disclosure requirements imposed on them, and/or current industry or business practices entail 
providing fee disclosures through multiple and/or lengthy documents, thereby requiring greater 
effort to comply with the guide requirement if and when it is finalized. 
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MAJOR REFERENCES:  DOL Regulation § 2550.408b-2; Proposed DOL Regulation 
§ 2550.408b-2(c)(1)(iv)(H).

Recently, the U.S. Department of Labor (the “DOL”) issued a proposed amendment to its 
regulations concerning the disclosure of fees received by certain service providers to ERISA-
covered retirement plans.  Under this amendment, service providers whose disclosures involve 
monthly and/or lengthy documents would be required to provide a separate document consisting 
of a “guide” to the disclosures, as described below. 

BACKGROUND 

When a “party in interest” to an ERISA-covered plan (defined to include a fiduciary or a service 
provider to such a plan) receives assets from the plan, a prohibited transaction can occur and 
expose the party in interest to fiduciary penalties under ERISA (as well as excise taxes under the 
Internal Revenue Code, “Code”).  ERISA § 408(b)(2), however, provides an exemption from the 
prohibited transaction rules for using plan assets to pay a party in interest for the provision of 
services necessary for the establishment or operation of the plan if no more than “reasonable 
compensation” is paid for those services. 

Effective as of July 12, 2012, the DOL issued final regulations that required  “covered service 
providers” (defined in the regulations to include fiduciaries, record-keepers, third-party 
administrators, investment advisers and other service providers) to disclose, in writing, 
information to plan fiduciaries concerning the compensation they receive directly or indirectly 
from the plan, along with other information (the “required fee disclosures”).  Failure to provide 
the required fee disclosures could result in the compensation received by the party in interest 
from the plan being deemed unreasonable, thereby giving rise to a prohibited transaction, which, 
in turn, could result in excise taxes under the Code, penalties under ERISA, and/or lawsuits by 
plan participants. 

The required fee disclosures can be complex – possibly involving multiple and/or long 
documents.  When the DOL issued the final regulations, it explicitly did not require a specific 
format for the required fee disclosures or the use of a guide or other form of summary disclosure.  
The DOL did, however, issue a sample guide that a covered service provider could use in making 
its required fee disclosures and requested comments on this issue. 

Last month, the DOL issued a proposed amendment to the final regulations that would mandate 
the use of a guide if a covered service provider’s required fee disclosures involve multiple 
documents or exceed a specified number of pages (although that number has not yet been 
identified).  The following describes the required fee disclosures generally and the proposed 
requirements for the new guide. 

COVERED SERVICE PROVIDERS 

Currently, certain service providers that enter into an arrangement with an ERISA-covered 
retirement plan to provide services and reasonably expect to receive $1,000 or more in 
compensation, direct or indirect, in connection with providing the services are subject to the 
required fee disclosure rules.  Specifically, the following service providers are subject to the 
rules as “covered service providers”: 

http://3046e518b848d4f31d47-d852a7900afdde3ecd88c7f58ca0921a.r78.cf1.rackcdn.com/360744588_v 1_AALU WR (2014) Backgroun - 408b(2) Proposed Guide to Fee D....pdf
http://3046e518b848d4f31d47-d852a7900afdde3ecd88c7f58ca0921a.r78.cf1.rackcdn.com/360744593_v 1_AALU WR (2014) Background - 408b(2) Proposed Guide to Fee ....pdf
http://3046e518b848d4f31d47-d852a7900afdde3ecd88c7f58ca0921a.r78.cf1.rackcdn.com/360744588_v 1_AALU WR (2014) Backgroun - 408b(2) Proposed Guide to Fee D....pdf
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• ERISA fiduciary service providers to a covered plan or to a “plan asset” vehicle in which
such a plan invests;

• Investment advisers registered under federal or state law;
• Record-keepers or brokerage service providers who make designated investment

alternatives available to the covered plan; and
• Providers of certain enumerated types of services (including accounting, actuarial,

consulting, insurance, and third-party administration services) if they receive indirect
(rather than direct) compensation for those services (i.e., compensation received from any
source other than the covered plan, the plan sponsor, the covered service provider or its
affiliate (e.g., commissions and revenue sharing amounts)).

REQUIRED FEE DISCLOSURES 

The fee information required to be disclosed by a covered service provider is: 

• A description of the services to be provided;
• A statement concerning the status in which the services will be provided – specifically,

whether the covered service provider will be acting as a fiduciary or a registered
investment adviser;

• Comprehensive information about the compensation to be received in connection with
the performance of services, with special rules concerning direct compensation, indirect
compensation, incentive compensation and termination charges;

• A description of the manner in which the compensation will be received;
• Information concerning the cost to the plan of record-keeping services and the extent to

which these services will be provided to the plan; and
• For covered service providers who are fiduciaries, registered investment advisers, or

providers of record-keeping or brokerage services, a description of any compensation that
will be charged directly against the investment, annual operating expenses and any
ongoing expenses in addition to annual operating expenses.

GUIDE TO REQUIRED FEE DISCLOSURES 

Under the proposed amendment to the final regulations, if the information described immediately 
above is not set forth in a single document, or if the document exceeds a certain (but not yet 
specified) number of pages, the covered service provider must deliver, as a separate document, 
a guide that assists the plan fiduciary in finding the information it needs.   

Not surprisingly, the requirements for the guide track the rules for the actual required fee 
disclosures.  Specifically, the guide must provide a locator – either by specifically identifying the 
document and page number, or providing an otherwise “sufficiently specific locator” (such as a 
section reference) – of: 

• The description of the services to be provided to the plan;
• The statement of whether services are being provided as an ERISA fiduciary and/or a

registered investment adviser;
• The description of all “direct compensation”;
• The description of all “indirect compensation”;
• The description of the compensation, if any, that is being paid among related parties;
• The description of any charges associated with the termination of the contract;
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• The description of all compensation to be paid for record-keeping services or a
reasonable estimate of the cost of those services; and

• For those covered service providers for whom it is relevant (as described above), a
description of any compensation that will be charged directly against the investment,
annual operating expenses and any ongoing expenses in addition to annual operating
expenses.

In addition to the foregoing locator information, the guide must identify a person or office 
(including contact information), that the responsible plan fiduciary may contact regarding the 
required fee disclosures.  Finally, if any information provided in the guide, as well as certain 
underlying information required by the existing final regulations, changes, the covered service 
provider must disclose the changes at least annually. 

EFFECTIVE DATE 

The DOL proposes that the amendment requiring the use of a guide for the required fee 
disclosures become effective 12 months after the publication of a final amendment in the Federal 
Register.  Accordingly, covered service providers should have ample time to evaluate the need to 
provide a guide and make any changes necessary to their fee disclosure procedures to 
accommodate the new amendment once published in final.  In that regard, please see the attached 
sample letter discussing the proposed amendment and its potential impact.  

TAKE AWAY 

• Implementation of the DOL’s proposed requirement of providing a guide to required fee
disclosures will have different effects on different service providers.

• For example, registered investment advisers generally should not be subject to significant
burdens because most of their fee disclosure requirements are satisfied directly in their
service agreements or through the cross-reference in those agreements to their Form
ADV Part 2.

• Thus, if the service agreement is sufficiently concise and the information from the ADV
can be included in the service agreement, no guide should be required.

• Even if a guide is required, it should be one that is easy to prepare.  TPA firms should
have a similarly minimal need to prepare a guide, which may arise in connection with
indirect compensation arrangements to which they are a party with insurance companies
or other investment platform providers.

• On the other hand, under the current required fee disclosure rules, providers of record-
keeping or brokerage services have more detailed disclosure requirements, which 
encompass the compensation they receive, as well as information about charges against 
the plan investments.  As a result, their required fee disclosures generally encompass 
multiple documents and are more likely to necessitate the preparation of a guide.
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SAMPLE CLIENT LETTER 

“Dear Client, 

Transparency regarding fees charged by service providers to ERISA-covered retirement plans 
has long been a hot topic.  To assist plan fiduciaries in ascertaining whether the fees charged by 
service providers and paid from plan assets are reasonable and, therefore, eligible for an 
exemption from the prohibited transaction rules, the Department of Labor (DOL) implemented 
final regulations in 2012 requiring the disclosure of certain fee information by covered service 
providers.   

As these disclosures can be cumbersome and lengthy, the DOL recently proposed an 
amendment to its final fee disclosure regulations to require that certain fee disclosures be 
accompanied with a separate document that serves as a “guide” to the fee disclosures. For fee 
disclosures that are not contained in a single document or are contained in a document that 
exceeds a specified (but to-be-determined) number of pages, the proposed amendment requires 
the covered service provider to supply a separate document as a guide, which indicates the page 
or section location of certain enumerated elements of the required fee disclosures.  Covered 
service provides also must disclose changes to the guide or to certain fee disclosure elements to 
plan fiduciaries at least annually. 

The amendment requiring the guide for certain fee disclosures should not become effective 
until 12 months after publication of a final amendment in the Federal Register.  Accordingly, 
covered service providers are not required to take any specific actions with regard to the guide 
at this time but will want to monitor for issuance of the final amendment.  Thereafter, covered 
service providers will want to evaluate the need to provide a guide and make any changes 
necessary to their fee disclosure procedures to accommodate the new amendment, once finally 
published. 

In the interim, if you have any questions or wish to discuss these developments, please contact 
us.” 

DISCLAIMER  

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY  
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  
 
In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS,  please be further 
advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR  
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE   
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 
technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals.  
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